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Since 2012, the IFC’s Performance Standard 7 on Indigenous Peoples purports to safeguard their right to Free, Prior
and Informed Consent whenever livelihoods are impacted, resettlement is required, or cultural heritage is significantly
affected. In eight years, IFC has applied its indigenous peoples performance standard in 29 projects out of a portfolio
of 2116. No more than four have resulted in a documented FPIC process accepted by communities. Meanwhile, pro-
jects that bypassed FPIC have triggered ombudsman complaints, public protests and legal proceedings. IFC needs a
stronger, clearer approach to PS7. This report details the gaps in current implementation and proposes a way forward.




Introduction

“Decisions about the
land go to the very
heart of who we are
as Indigenous
Peoples.”

Perry Bellegarde, Chief of
the Federation of Saskatche-
wan Indian Nations, 2013

In 2012, launching new Performance
Standards to guide the environmental and
social sustainability of its investments, the
World Bank’s private lending arm, the In-
ternational Finance Corporation (IFC), es-
tablished special safeguards for indige-
nous peoples.

Under the Indigenous Peoples Perfor-
mance Standard 7 (PS7), operators would
be required to identify indigenous peoples
affected by IFC investments and investi-
gate whether conditions were present
that would require the client to obtain the
Free, Prior and Informed Consent (FPIC) of
those indigenous peoples.

The rationale was simple: as a result of
historic marginalization, indigenous peo-
ples are uniquely vulnerable to develop-
ment impacts. If empowered, they are
also uniquely positioned to safeguard
their traditional lands and promote sus-
tainable practices.

Other development banks, as well as the
105 member-banks of the Equator Princi-
ples, established indigenous rights safe-
guards including the right to FPIC. Today,
the vast majority of international project
finance debt within developing and
emerging markets now require FPIC .

IFC’s indigenous protections have been in
place for nearly eight years. IFC has made
over 2,000 investments since their launch.
This report looks objectively at how PS7
has affected indigenous peoples during
that time. Specifically, it asks:

e How does IFC determine whether FPIC
is needed?

e How often do Indigenous People give
their free, prior and informed consent
to IFC funded projects?

e How does IFC assure FPIC has been ob-
tained before financing is completed?

e What are the reasons given when FPIC
is not obtained?
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IFC’s FPIC commitment in PS7

This report examines the state of FPIC at
the IFC using IFC’'s own publicly available
data on the client projects that have ap-
plied PS7 and been flagged for FPIC since
2012. It is a useful database for study, be-
cause IFC provided the model, often ver-
batim, for many development finance in-
stitutions, both private and public.

IFC articulates its understanding of FPIC in
PS7, which commits IFC clients to “obtain”
FPIC from indigenous peoples only in spe-
cific circumstances. First the client must

proactively identify indigenous popula-
tions. Once indigenous peoples are identi-
fied, the client must evaluate whether
these populations will experience impacts
that necessitate FPIC, specifically:

e Impacts on Lands and Natural Re-
sources Subject to Traditional Owner-
ship or Under Customary Use (PS7,
paragraphs 13 and 14)

e  Relocation of Indigenous Peoples
from Lands and Natural Resources
Subject to Traditional Ownership or

Under Customary Use (PS7, para-
graph 15)

e [Severe Impacts on] Critical Cultural
Heritage (PS7, paragraphs 16 and 17)

The conditions enumerated in paragraphs
13 to 17 are each independent catalysts
for FPIC. In other words, impacts on tradi-
tional lands would invoke FPIC, even if re-
settlement were not required; and im-
pacts on critical cultural heritage would
invoke FPIC even if it occurred on formally
titled property rather than communal
land.®
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IFC’s FPIC Commitment in Practice: The Data

Analyzing data available on the IFC’s pro-
ject portal [disclosures.ifc.org], a key
question is the extent to which the pro-
jects flagged by IFC to apply PS7 actually
used PS7 criteria to require FPIC. This re-
quires reviewing, first, how frequently the
application of PS7 resulted in FPIC, and,

second, whether the FPIC processes pur-
sued were benchmarked for being free,
prior, informed and constitutive of indige-
nous processes of consent as defined by
IFC and as defined by the communities
themselves. For the latter, absence of any
(disclosed) documentation indicating that
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the community has consented to land ex-
propriation or impacts, verbally, ceremo-
nially or in writing, is considered absence
of consent. IFC says it holds this documen-
tation but will not make it public. It any
case, is only pertinent in four projects, as
FPIC was not required in the rest.
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Application of PS7:
Presence of indige-

nous peoples

The IFC has eight Performance Standards
covering (1) risk management, (2) labor,
(3) resource efficiency, (4) community
welfare, (5) resettlement, (6) biodiversity,
(7) indigenous peoples and (8) cultural
heritage. These standards are imple-
mented on all high- and mid-risk (Cate-
gory A and Category B) investments.

Not all standards are applied on every
project. For example, while 956 projects
applied the risk management standard
(PS1), only 47 applied PS7. Even the reset-
tlement standard (PS5) was applied 4
times more frequently than PS7, although
IFC strongly discourages projects from re-
settling populations.

Our dataset comprises the 47 projects
that applied PS7. Of these, IFC clients con-
firmed the presence of Indigenous peo-
ples in 28, confirmed their absence in 15,
and left two undetermined. One is still
pending approval and is thus excluded
from this report. The other, located in
Guangxi, China, is included in this re-
search because the entity certifying the
forest to global standards identified indig-
enous peoples present As such, this re-
search considers 29 projects where indig-
enous peoples are known to be present
and FPIC conditions would need to be in-
vestigated.

Within these 29, IFC disputed the applica-
bility of FPIC evaluation for indigenous
communities that were not occupying
their ancestral lands. This language,
drawn from Paragraph 6 of the standard,
is modified by the ensuing sentence. PS7
“may also apply to communities or groups
that have [in their lifetimes] lost collective
attachment to distinct habitats or ances-
tral territories ... because of forced sever-
ance, conflict, government resettlement
programs, dispossession of their lands,
natural disasters, or incorporation of such
territories into an urban area.” Absent an
explanation why this language would be

bypassed, NomoGaia assumed that all in-
digenous peoples identified by IFC quali-
fied for further FPIC review.

Livelihoods, lands, culture

Of the 29 projects reviewed, a subset in-
volved direct impacts on indigenous lands,
livelihoods and culture. These were coded
using the language of IFC PS7 paragraphs
13-17, identifying specific references to
“impacts on lands or natural resources”,
“relocation”, and “significant impacts on
cultural heritage.” As indicated in the ta-
ble below, few impacts were overtly iden-
tified as absent, and the conditions requir-
ing FPIC were often not clearly articu-
lated.

Livelihoods

Twelve projects identified an adverse im-
pact on land-based livelihoods, and 17 did
not articulate whether impacts on liveli-
hoods had been identified. None stated
unequivocally that livelihoods would not
be impacted. Among the projects that
identified adverse livelihood impacts, four
specified that the impact on lands did not
require FPIC. Rationales included that
families who had obtained individual titles
for their land thereby forfeited communal
rights, that the acquisition predated IFC
involvement, and that a country context
that does not recognize indigenous land
rights does not need to apply indigenous
protections laid out in PS7. Two clients (in
PNG and India) gave no reason for bypass-
ing FPIC. Six stated a need for FPIC but
only three of them could document agree-
ments for all the affected communities
(two in Colombia, where it is legally man-
dated; one in Nepal).

Resettlement

Likewise, identified impacts on indigenous
lands that would require resettling people
did not automatically trigger FPIC pro-
cesses. Of the 14 projects that identified

the need to resettle or relocate Indige-
nous peoples, only three pursued pro-
cesses for community consultation and
agreement. One claimed it had conducted
a process that later proved non-inclusive
(Kenya). Four were exempted from FPIC
processes either because the state pre-
ferred to compensate households individ-
ually as members of a non-indigenous or
mixed community or the land had already
been acquired and thus opportunities to
pursue communal agreements and con-
sent had passed (China, Nepal, India and
Vietnam). The remaining six bypassed
FPIC because a project footprint had not
yet been established and/or indigenous
peoples had not yet been mapped at all.

Cultural heritage

Potentially severe impacts on cultural her-
itage were reported in six of the 29 pro-
jects but were never identified as a sole
driver for FPIC processes. In 23 projects,
cultural heritage impacts were not deter-
mined at all. No projects provided evi-
dence that cultural heritage impacts were
absent. This appears to be a result of the
limited due diligence processes for identi-
fying cultural heritage impacts. Because
no fieldwork was required to evaluate im-
pacts on cultural heritage, clients and con-
sultants could not definitively refute or
validate potential cultural impacts.

Benchmarks for FPIC: Nego-
tiation & Agreement

Where customary lands, livelihoods and
culture are impacted by a project, IFC re-
quires clients to “document: (i) the mutu-
ally accepted [negotiation] process be-
tween the client and Affected Communi-
ties of Indigenous Peoples, and (ii) evi-
dence of agreement between the parties
as the outcome of the negotiations”" (em-
phasis added). These processes were not
often publicly documented by the IFC.
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Q&A: How IFC defines these conditions and protections

1. Does the FPIC requirement change if the indigenous commu-
nity is either wealthy or impoverished? NO.

PS7 explicitly states that indigenous communities “are not nec-
essarily homogeneous” and may require varying levels of atten-
tion and resources to more versus less vulnerable groups. In-
deed, clients are expected to “minimize, restore and/or compen-
sate for” all adverse impacts on indigenous communities. When
displacement occurs, thus necessitating FPIC, IFC describes the
responsibility of clients to seek culturally appropriate compensa-
tion, “commensurate with the nature and scale of such impacts
and the vulnerability of” the affected population. Thus, while
vulnerable members of indigenous communities will require
heightened resourcing of mitigation measures, no category of in-
digenous peoples is too wealthy or poor for FPIC protections.

2. If the state has no legal indigenous protections, may clients

bypass FPIC? NO.

PS1 articulates that government-led efforts that do not meet IFC
standards for engaging with affected populations must be sup-
plemented with “a complementary process and, where appropri-
ate... supplemental actions.”Y PS7 reinforces that, “Where gov-
ernment capacity is limited, the client will play an active role
during planning, implementation, and monitoring of activities to
the extent permitted by the agency.”"

3. If the state has legal indigenous protections, may they sub-

stitute for IFC PS7? NO.

Clients must meet both IFC requirements and legal require-
ments: “In addition to meeting the requirements under the Per-
formance Standards, clients must comply with applicable na-
tional law, including those laws implementing host country obli-
gations under international law.”¥ Where national laws purport
to manage indigenous peoples, IFC clients must collaborate with
those agencies, “to the extent feasible and permitted by the
agency,”"ii to meet PS7 but must also, as noted above, supple-
ment state approaches with “complementary” processes.

4. Can a client delay FPIC until the project proves lucrative?
NO.

No language in PS7 articulates when the consultations and
agreements must be carried out to meet IFCs interpretation of
FPIC. However, FPIC is by definition obtained prior to impacts.™

5. If the client/anyone has already impacted indigenous com-

munities in ways that require FPIC, can IFC invest? UNCLEAR.
Clients are required to “Assess and document the Affected Com-
munities of Indigenous Peoples’ resource use without prejudic-
ing any Indigenous Peoples’ land claim” (Para. 14). But, where
governments have established nature reserves, extractive con-

cessions, individual land titles and other “alternative uses” on in-
digenous lands, clients are to “involve the relevant government
agency in any consultation and negotiation with the affected
communities of indigenous peoples.”* To include the govern-
ment agencies that violated indigenous land rights in negotia-
tions risks negating any possibility of FPIC. When the client is
among those pursuing an “alternative use” on indigenous land, it
is unclear how IFC could invest in a project that has failed to ob-
tain FPIC and that is legally restricted from pursuing it.

peoples are affected? NO.
There is no language stating how many indigenous people are
sufficient to require a client to obtain FPIC.

7. Can FPIC be bypassed if a mix of indigenous and non-indige-

nous communities are affected? NO.

While PS7 Footnote 3 notes that, “A community development
plan may be appropriate in circumstances where Indigenous
Peoples are a part of larger Affected Communities,” it nowhere
says the analysis or negotiation process can be the same for
both indigenous and non-indigenous communities.

8. Can legal titles negate FPIC requirements? UNCLEAR.

Common-law jurisdictions are in near-consensus that aboriginal
title is inalienable, and that it may be held either individually or
collectively. In line with this, IFC states: “No documentation of
land claims (or absence of land claim) should prejudice existing
or future legal proceedings of Indigenous Peoples to establish le-
gal title.” Assuming ‘legal title’ refers to legal protections for in-
digenous peoples, individual titles should not bar indigenous
peoples from negotiating as a community with IFC clients.

Footnote 12 states that where indigenous peoples "individually
hold legal title, or where the relevant national law recognizes
customary rights for individuals,” PS7 does not apply. But GN48
recognizes scenarios where individuals may hold legal titles but
relocation may still be subject to community-based decision-
making processes on ancestral lands. Regardless, land titling nu-
ances have no bearing on conditions where cultural heritage and
livelihoods are affected, which still require clients to obtain FPIC.

9. Can the client skip FPIC if the indigenous peoples now occupy

lands different from their ancestral ones? NO

“This Performance Standard ... may also apply to communities or
groups that have lost collective attachment to distinct habitats
or ancestral territories in the project area, occurring within the
concerned group members’ lifetime, because of forced sever-
ance, conflict, government resettlement programs, disposses-
sion of their lands, natural disasters, or incorporation of such
territories into an urban area.”x
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IFC’s PS7 Projects 2012-Present (Excluding those that found Indigenous Peoples absent)
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Negotiation

Agreement

Confirmed presence of issue/action
No available documented evaluation of issue/action
Confirmed absence of issue/action
FPIC should have occurred but did not
Some partial process was undertaken
FPIC conditions never evaluated or met
FPIC, as defined by IFC, met

-~

Brazilian legal definitions replaced FPIC — quilombolas excluded

Indigenous peoples independently confirmed present through national regis-
tries. IP documentation requested of IFC (May 2020) not provided

No FPIC required by IFC, but Consulta Previa prior to and after IFC involve-
ment included right of refusal; agreements are public under law

Households are titled, communal forests & cultural sites are degraded,
therefore no FPIC

Households are titled, therefore no FPIC

Impacts “temporary” thus no FPIC required by IFC (client pursued agree-
ments and IFC said these were monitored but not publicly documented)

Municipal government manages livelihoods and resettlement, cultural im-
pacts are not territory-based, therefore no FPIC

Indigenous presence/impacts in Nanning, Qinlian and Chongzuo operational
areas were never reported to IFC but were confirmed through FSC

Colombian legal process replaced FPIC; Ministry of Interior indicates all com-
munities had Consulta Previa processes but not right of refusal XV

“Negotiated settlement” for individual household compensation packages

Potential impacts on displaced indigenous peoples not evaluated; Afrobrazili-
ans not evaluated

PM is a holding company. Among 4 subsidiaries, 3 had IPs; Consulta Previa
was conducted on 1 but ordered on all 3

Government ceded indigenous land to Bilt prior to IFC financing

IFC reports that an FPIC process was required by IFC and commenced, but
then the IFC exited the relationship with Transform

Chinese legal processes replaced FPIC

Two chiefs received documentation but one lost it; weeks after the agree-
ment, communities blockaded roads

Government manages resettlement

Quilombolas and traditional communities excluded in IFC public documents;
under law CELSE seeks Quilombola permissions, which are pending

Number of indigenous households deemed too small (2)

Of investments in 2006, 2010, 2017, 2020, PS7 applied only 2017; none ap-
plied FPIC

No project documentation described social impacts or PS7 application

Uighurs identified as indigenous; impacts on Uighur lands not reviewed; time
lapse satellite imagery shows destruction of farmlands and homes

Colombian legal process replaced FPIC but appears to meet IFC terms insofar
as good faith negotiation occurred and agreement was achieved

Individual titles disqualified Ips from protections

Detailed documentation produced

Quilombolas and traditional communities excluded

Colombian legal process alleged to be fraudulent; legal complaint ongoing

Government manages resettlement

Impacts predated IFC involvement
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Reasons IFC clients gave for foregoing FPIC

Too poor:
Too rich:

Not state-certified:

The populations were indigent and landless and thus did not merit compensation (India)

The populations were insufficiently disadvantaged and held individual titles that disqualified them
from communal consent processes (India)

The affected populations are not categorized as indigenous by the host state (either because the reg-
istration process was delayed, because the government used a different characterization for the pop-

State-certified:

Too early:

ulation, or the state marginalizes the population actively) (Brazil; Peru Tinka Resources)
Indigenous issues are managed by the state rather than IFC protections, although state regulations
may not actually meet IFC standards (China, Colombia and Vietnam)

The impacts are temporary (several years) as only petroleum exploration, not production is being
financed (Colombia, PNG, Paraguay)

Too late:

Too few IPs:
Too many IPs:
Too diffuse:
Too discrete:

Indigenous lands are already degraded or expropriated (India, Malaysia)

There are too few people to merit communal settlements (India, Nepal)

There are too many diverse groups to merit specific protections (Vietnam)

The cultural impacts do not coincide territorially with the resettlement impacts (China, Nepal)

It is more efficient to compensate households individually as their land claims are distinct and not
overtly communal (India, Vietnam)

Analysis

This section evaluates the relationships
between the FPIC triggers in PS7 and the
FPIC processes undertaken. Where the
triggers are present but FPIC processes
are not demonstrated, we examine the ra-
tionales for not obtaining FPIC.

The Triggers: Conditions
which Require FPIC

FPIC Criteria Present
12
10

All 3 2 1

H

N

No Data

Of the 29 projects where indigenous peo-
ples were identified, 19 triggered one or
more FPIC conditions: five projects
flagged all three; two flagged two; and 11
flagged one. The remaining 10 projects
did not overtly trigger FPIC, but project
documentation did not articulate that any
process had been undertaken to deter-
mine whether any of the FPIC conditions
were present.

Although FPIC triggers were present in 19
projects, only four documented a negotia-
tion process with all relevant indigenous
groups.” These negotiations and their
outcome agreements are not publicly
available through IFC or through clients.

In Kenya, Oxfam sought to validate the
agreement IFC client Africa Oil claimed to
have conducted with the Turkana people.
Oxfam found that local communities had
received only two copies of the agree-
ment. One copy holder was not in the
community during Oxfam’s visits, and the

other could not locate his draft. In com-
munity interviews, Oxfam found that resi-
dents were unaware of the contents of
the agreement. Turkana people blockaded
the road and halted operations less than
four months after the agreement was
signed. Both the limited local access to
the signed agreement, and the protests
shortly after its signing undermined the
client’s assertion that FPIC was obtained.
It is coded in yellow as indicative that FPIC
was not demonstrated with all affected
indigenous groups.™

A problem of timing: consent,
but when?

While the IFC expects clients to obtain
‘consent’ for uses or impacts on indige-
nous lands, it does not validate or bench-
mark whether the process is free, prior or
informed. Specifically, IFC posited that
“there is no universally accepted defini-
tion of FPIC,” and so proposed that rather
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than define the components of the acro-
nym, to instead distill its “meaning.” Para-
graph 12 of PS7 is IFC’s articulation of
FPIC. It reads: “FPIC builds on and expands
the process of ICP [informed consultation
and participation] described in Perfor-
mance Standard 1 and will be established
through good faith negotiation between
the client and the Affected Communities
of Indigenous Peoples.” In this interpreta-
tion, FPIC is an expansion of a consulta-
tion process between an IFC client and a
population group. Furthermore, FPIC is
documented through evidence of a con-
sultation, and evidence of a written agree-
ment. In IFC’'s words: “The client will doc-
ument: (i) the mutually accepted process
between the client and Affected Commu-
nities of Indigenous Peoples, and (ii) evi-
dence of agreement between the parties
as the outcome of the negotiations.” Un-
der the 2012 PS7, FPIC is only bench-
marked by the outcomes of negotiations,
not by the individual components of the
acronym Vi

IFC provides additional guidance to clients
on how to obtain FPIC in the non-norma-
tive Guidance Note to PS7. At minimum, it
“generally involves: (i) willingness to en-
gage in a process and availability to meet
at reasonable times and frequency; (ii)
provision of information necessary for in-
formed negotiation; (iii) exploration of key
issues of importance; (iv) mutual[ly] ac-
ceptable procedures for the negotiation;
(v) willingness to change initial position
and modify offers where possible; and (vi)
provision for sufficient time for decision
making.”*vii

If this guidance were normative and
benchmarked, it would better safeguard
FPIC rights but would still leave a critical
gap for non-consent. As Forest People’s
Program noted when the standard
launched, this guidance called for mutu-
ally acceptable procedures for the negoti-
ation, yet it did not clearly leave room for
indigenous peoples to reject negotiation
procedures.**

Political and contextual driv-
ers for (or against) FPIC

As illustrated above, FPIC conditions are
not consistently applied across the IFC PS7
portfolio. Some variation correlates to na-
tional contexts. For example, IFC PS7 lan-
guage explicitly notes that peoples “may
not possess legal title to these lands” (em-
phasis added), but that “use of these
lands... can often be substantiated and
documented.” The implication is that cli-
ents should substantiate and document
indigenous land uses in evaluating their
impacts on indigenous peoples. In prac-
tice, however, clients define ‘traditional

“The [tribal] communities were
under the false impression that
a children’s park would be de-
veloped. The knowledge of the
OCL [Cement] Plant was per-
ceived as a pollutant, many per-
ceived that it would generate
dust and cause respiratory
problems.”

lands’ and ‘customary use’ based on legal
standards of host countries, using these
designations to exclude peoples from FPIC
protections.™

Host-country legal adversity is the very
problem that indigenous rights protec-
tions were created to fix. Using host-coun-
try legal status to define indigenous rights
places the fox to guard the henhouse.

Communal title is too pervasive
for FPIC rights

In some contexts, the IFC found that indig-
enous communal lands were not pro-
tected by FPIC provisions because non-in-
digenous people, too, had communal
lands. For example, in China and Vietnam,

the national laws that have eliminated in-
dividual titles are seen to negate the rele-
vance of indigenous claims to their lands.
In the Environmental and Social Review
Summary (ESRS) for Zhaoheng Hydro-
power in China, for example, (one of the 5
projects that met all three criteria for
FPIC), the IFC notes, “The tenure arrange-
ment in rural areas of China is such that
all rural land is held under village collec-
tive or state ownership with use rights for
some land parcels assigned to individual
villagers (refer to PS5). This is also the
case for land acquired for the Sponsor’s
projects, including Banian/Menglang/
Gaogiao, and therefore it is not consid-
ered traditional or customary land.” The
same rationale was provided in Tian Lun
Gas project in China and the Nafoods agri-
culture project in Vietnam. At Nafoods, all
21 displaced IP households were compen-
sated and resettled individually, not col-
lectively. IFC offered two rationales: the
ethnic Thai households (3) lost household
lands rather than communal lands; the
ethnic Hmong households (18) resettled
in the area too recently to claim tradi-
tional usage, having been displaced from
their own ancestral lands.* The language
of PS7 expressly extends indigenous pro-
tections to displaced indigenous peoples
and considers the necessity of communal
consent for land sales even on titled prop-
erties (IFC never actually states whether
the Thai households held land titles,
which would be surprising in Vietnam).
IFC reports that the decision to bypass
FPIC was made “with significant support
from an international consulting group,”
but none of this research is publicly avail-
able or was provided to NomoGaia upon
request.

Individual title is too pervasive for
FPIC rights

Conversely, in India, the fact that some in-
digenous peoples have acquired individual
land titles was a disqualifier for FPIC pro-
tections in IFC documentation. Legally rec-
ognized Scheduled Tribes and Scheduled
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Castes, whose members successfully ob-
tained individual title to a share of their
traditional lands, were excluded from FPIC
protections, specifically because they
could be compensated as individual title-
holders rather than communally. For ex-
ample, IFC's documentation for the FRV
Solar project covered the expropriation of
tribal lands under PS5, although the pro-
ject’s environmental and social impact as-
sessment (ESIA) expressly stated that in
the company’s acquisition of 11,528 acres
of land, “PS7 seems to be applicable.” The
ESIA also noted that the client claimed
compensation was established through
mutual consent, but that "no supporting
documents, except the list of land own-
ers/ assignees/ users with regard to land
procurement/ acquisition has been pro-
vided."i

Documentation for the OCL India cement
facility indicated that FPIC was not
needed both because households were in-
dividually titled and because communal
lands that the group still used were de-
graded. The OCL case is particularly note-
worthy because the documentation indi-
cates that an indigenous population was
under cultural and physical stress, seeking
to safeguard degraded communal forests
and using individual titling processes to
retain their traditional homes. Here, the
evidence of pressure on indigenous land
was itself presented as a justification for
bypassing rules protecting indigenous
lands.

Had this indigenous population with
stressed communal lands been afforded
FPIC rights, consultations would have al-
most certainly been more detailed. Con-
sultants producing the environmental and
social impact assessment (ESIA) to meet
IFC standards identified significant gaps in
project preparation. The consultants re-
ported that, “The communities were un-
der the false impression that a children’s
park would be developed.” Upon learning
it would be a cement plant, “many per-
ceived that it would generate dust and
cause respiratory problems.” It is difficult
to reconcile this language with the intent

of PS7 “To establish and maintain an on-
going relationship based on Informed
Consultation and Participation (ICP) with
the Indigenous Peoples affected by a pro-
ject throughout the project’s life-cycle.” i

Peoples are too impoverished for
FPIC rights

While the existence of individual titles
was a barrier for FPIC in some Indian pro-
jects, so was the absence of titles in oth-
ers. At least one Indian client (Oriental In-
frastructure Highway) fully bypassed the
indigenous households of Scheduled
Tribes and Scheduled Castes, denying
them compensation by describing them as
squatters who lacked legal title to the
lands they occupied. The Resettlement
Action Plan covered only 67 of the 117 kil-
ometers of the highway corridor, exclud-
ing over 200 scheduled caste and sched-
uled tribe members from resettlement
plan,*" as documented by the client’s
own environmental and social consultant.
This approach is inconsistent with PS7 but
also, as the project’s ESIA noted, was at
variance with PS5 provisions. IFC commit-
ted to hold the project to PS7 standards
“going forward,” although evictions had
been completed and displaced people had
been lost to follow-up.

Projects are financed too late for
FPIC

In addition to the Oriental Infrastructure
Highway described above, IFC financed
several other projects that nominally ap-
plied PS7, but involved FPIC triggers that
predated IFC involvement and thus could
not implement FPIC processes. These in-
cluded projects in India, Malaysia, Brazil,
China and Vietnam. The clients, some of
whom had been impacting indigenous
groups for decades, all committed to en-
hancing engagement. However, the aim of
consultation under IFC’s definition of FPIC
is to establish mutually agreed terms for
an operation, its compensation protocols

and its mitigation strategies. The consulta-
tions described in IFC documentation per-
taining to these existing impacts did not
demonstrate that clients met that expec-
tation.

The question of whether IFC can adhere
to PS7 when investing in projects linked to
(either recent or long-term) indigenous
impacts is part of a broader criticism long
leveled at the World Bank Group for fi-
nancing projects that exacerbate existing
inequalities, further marginalizing vulner-
able groups.® However, with regard to
IFC’s current commitment to FPIC, it begs
an answer. If IFC is committed to FPIC, can
it contribute to operations implemented
against the will of the indigenous peoples
affected?

IFC’s PS7 portfolio includes at least one
project where it directly contributed to
the original harms prior to implementa-
tion of the 2012 Performance Standards,
but used the ‘preexisting’ nature of dis-
placement to absolve the client from re-
quiring FPIC. Specifically, India’s JK Paper,
a pulp and paper company that sources
bamboo and eucalyptus from indigenous
cooperatives, expanded onto tribal terri-
tories with IFC funding in 2006 without in-
quiring of the traditional land stewards
whether they wished to produce materi-
als for the mill.*¥ |FC documentation from
2017 states the operation would “include
procedures to obtain assurance that the
decision to sell bamboo to them by the IP
villages/communities has been approved”
by the community leadership, “in a man-
ner consistent with Free, Prior, and In-
formed Consent (FPIC) principles.” “FPIC
principles,” implemented retroactively,
are not defined; consent for the timber
arrangement would be impossible to ob-
tain ‘prior’ to impact. Independently, re-
searchers found that "Adivasi women op-
posed [JK’s expansion] with strong deter-
mination.””i IFC does not articulate how
‘FPIC principles’ can be applied at allin a
context where indigenous people actively
opposed the project prior to its imple-
mentation.
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In Brazil, the Louis Dreyfuss sugar-based
ethanol subsidiary Biosev received IFC
funding in 2014 while already operating in
two officially recognized indigenous re-
serves and adjacent to an undocumented
reserve of Terena Indians directly north-
west of the mills. Four years after its IFC
disbursement, Biosev published an IFC-re-
quired policy committing not to source
sugarcane from indigenous lands. How-
ever, Biosev never evaluated its impacts
on indigenous peoples beyond the preex-
isting displacement described in project
documents (i.e. livelihood or cultural im-
pacts). IFC required Biosev to conduct a
“Participatory Social Diagnosis”, which the
company completed without engaging or
interviewing any affected indigenous (or
non-indigenous) peoples. The output was
a booklet encouraging stakeholders to
contact the firm for information. For six
years IFC has owned equity in the firm, as
it expands its footprint and transportation
network through contested lands, without
Biosev fulfilling IFC’s expectation that it
“systematically survey nearby indigenous
communities to understand possible im-
pacts of its growing and transport opera-
tions,” let alone act on those findings. >l

IFC also began financing a food produc-
tion company operating in Xinjiang, China,
Chenguang Bio, in 2019. Xinjiang is home
to Uighur, Kazakh, Tajik, Hui, Kyrgyz, Mon-
gol and Russian populations. At least eight
processing facilities are on ancestral Ui-
ghur territories. IFC determined that, be-
cause the factories are in government-
owned industrial zones, the indigenous
peoples are not impacted. Beyond ques-
tions of whether the factories were imple-
mented with indigenous Uighur consent,
almost all raw materials (cotton, peppers,
marigolds, walnuts, cumin, grapes, etc)
are sourced from Uighur lands. Forced la-
bor, forced eviction and ethnic violence
have been widely reported against Ui-
ghurs in Xinjiang, leading to allegations of
ethnic cleansing in 2019 when IFC in-
vested, and calls of genocide by 2020. Yet
IFC did not require the client to evaluate
whether Uighur farmers were willing par-
ticipants in the supply chain. Although the

US Department of State has halted all im-
ports of cotton products from Xinjiang for
their links to the Chinese state’s complex
prison labor system implemented against
Uighurs in Xinjiang, IFC has produced no
public due diligence demonstrating that
its cotton suppliers may be working under
conditions of prison labor. Furthermore,
increased production has involved ex-
panding acreage for crop growing, but IFC
required no investigation into how this ex-
pansion would impact Uighur farmers and
communities.

This approach resembles IFC’s investment
in another investment in China, the Stora
Enso paper mill, which never established
which indigenous groups were within the
operation’s area of impact in the majority-
minority region of Guangxi (in 2014 the
environmental and social action plan re-
quired the client to “update its Stake-
holder Engagement Plan specifically to en-
gage local ethnic groups in a culturally ap-
propriate manner. Where adverse impacts
are identified, ... ensure free, prior, and in-
formed consultation with identified ethnic
communities,” but determined FPIC was
unnecessary.

In each of these projects, as well as in Vi-
etnam’s GEC and Malaysia’s Bilt, IFC
clearly identified impacts on indigenous
lands and populations that were already
underway and in some cases directly
linked to previous IFC funding but never-
theless moved forward with investments.
IFC has not yet articulated how it can fi-
nance projects where prior consent was
demonstrably not sought, and how it
might contribute to remediation of prior
impacts and prevention of future ones.
These concepts are not benchmarked in
IFC’s framework or its project documenta-
tion.

Projects are financed too early for
FPIC

For three separate oil and gas exploration
projects — Paraguay’s President Energy,
Colombia’s Pacific Midstream,®* and Co-
lombia’s PetroNova — IFC determined that

its investment was too early to necessi-
tate FPIC processes.

While the aim of this research was not to
delve too deeply into the specific nature
of investments, the conditions associated
with oil and gas exploration caused IFC to
flag PS7 in its portfolio without applying
FPIC. This decision merits scrutiny if it is to
guide future evaluations at IFC, because
PS7 actually articulates clearly that there
is no moment too early for FPIC. Specifi-
cally: “FPIC applies to project design, im-
plementation, and expected outcomes re-
lated to impacts affecting the communi-
ties of Indigenous Peoples” (emphasis
added).”™ If the expected outcome of an
oil development project is, at minimum, a
thoroughly mapped potential oilfield, FPIC
should precede exploration activities.

It is useful to understand the engineering
of hydrocarbon exploration activities to
identify their impacts on indigenous peo-
ples well before oilfields become produc-
tive. Only one in three exploration wells is
successful, and sometimes a whole bloc
will be left unexploited. ™ Also the com-
panies that carry out exploration activities
are not often the same as those that pro-
cess and refine products. Exploration
firms are usually smaller, with narrower
profit margins and smaller community re-
lations budgets. Given these conditionali-
ties, oil producers are often reluctant to
engage with local populations, fearing
that engagement processes will raise ex-
pectations. The question with indigenous
communities is not of raising expecta-
tions, however, but of impacting indige-
nous lands and cultures, initially through
seismic survey activities and only much
later through the potential economic im-
plications of oil finds on their lands.

Almost all oil reserves are now explored
using three-dimensional (3D) seismic sur-
veys, wherein engineers create seismic
waves on a predetermined grid, using ei-
ther explosive charges drilled into the
ground at regular intervals, or vibroseis
plates that cause ground vibrations at a
designated power and frequency. The
seismic waves bounce off of subsurface
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formations and are recorded onto 3D
maps of anomalies that indicate where oil
or gas may be trapped in sufficient quanti-
ties for exploration drilling activities. The
gridlines must be cut through the land
scape, usually in 5- to 15-foot wide trails,
spaced evenly in 200-500-foot intervals.
The area covered by the 3D grid must ex-
tend up to a mile beyond the boundaries
subsurface area to be imaged in all direc-
tions, in order to produce sufficient data
for the area of interest. These gridlines of-
ten crisscross 50 square miles of territory.

While the seismic charges themselves are
rarely felt outside of a 100m radius, and
fauna quickly return to their behavioral
patterns, the setup process itself can sub-
stantially impact ecosystems and commu-
nities.* The grids cut through forests can
take years or decades to recover, leaving
pathways for opportunistic plants, ani-
mals and people to enter territories in the
meantime i

The impacts of seismic surveys on indige-
nous communities and lands have been
documented in Russia, Belize, Bolivia, Ec-
uador and Canada. In all cases, ecosystem
services used for traditional livelihoods
were removed to establish seismic grids,
affecting the availability of essential re-
sources. ™ Likewise, the gridlines pro-
vided access to opportunistic outsiders,
who carried out illegal activities including
hunting and resource extraction, further
restricting indigenous livelihood activities.
In Belize, mishandled explosives set pro-
tected forest alight, burning additional
natural resources.”™ |n Ecuador, the
hasty withdrawal of seismic teams left un-
exploded ordnance throughout indige-
nous lands. i

The Supreme Court of Canada concluded
in 2017 that seismic surveys necessitate
prior consultation and consent by indige-
nous peoples, based specifically on such
documented impacts.*i Lawsuits and
other forms of indigenous resistance
against exploration activities indicate that
indigenous groups themselves believe
they are entitled to FPIC prior to seismic
SUI’VEyS.Xxxvm

In addition to the physical impacts of ex-
ploration, there is also a matter of poten-
tial impacts of successful wells. If explora-
tion is too early to seek consent, at what
moment in oilfield development is it too
late? There are legal regimes that require
operations to convert exploration licenses
into exploitation licenses within a certain
timeframe, and to exploit all resources
identified within a bloc.®™ If operators
are required to exploit reserves that they
have explored, then is there any moment
later than pre-exploration that could allo-
cate space for a community to consent.

IFC’s investments in hydrocarbon explora-
tion on indigenous lands impact indige-
nous communities, and aim to create con-
ditions for future, long-term impacts on
those lands. A serious commitment to
FPIC would prioritize informed consent of
indigenous peoples both to permit explo-
ration activities and to play a role in what-
ever potential hydrocarbon development
programs might follow.

Legal compliance serves as a sur-
rogate for FPIC

IFC deferred to legal processes in some
countries as “aligned” with FPIC, even
when those laws explicitly exclude certain
populations, do not necessitate ‘consent,’
or have a track record of implementation
failures. For example, within IFC’s portfo-
lio, Brazilian clients excluded a large por-
tion of indigenous populations from their
PS7 analysis, and Chinese regulatory re-
quirements “reflect a process of good
faith negotiation and could constitute the
required [FPIC] as stipulated in Perfor-
mance Standard 7.”"

IFC’s decision to defer to legal require-
ments is at odds with PS7 language, which
requires that clients comply with law, “In
addition to meeting the requirements un-
der the Performance Standards.”" It is
also at odds with IFC’s definition of indige-
nous peoples, which expressly notes that
communities, not governments, should be
tasked with identifying themselves as in-
digenous.

National Threats to Cul-
tural Heritage interfere
with FPIC: China & Nepal

In assessing cultural impacts of the
China Zhaoheng Hydropower Hold-
ings power project, the client simulta-
neously noted that local populations
organized “ethnic festivals” but also
found “no signs of the presence of
critical cultural heritage linked to the
identity of ethnic groups.” These two
findings were never reconciled, but
client and IFC concluded the FPIC re-
quirement was applicable.

In Nepal, documentation for the
Kabeli Dam identified four cultural re-
sources that would be affected by the
dam but never identified the cultural
significance allocated to water bodies.
Rather than consider the identified
cultural resources relevant for FPIC
determination, project documenta-
tion bypassed FPIC based solely on
the resettlement criterion, arguing
that too few IPs would be relocated
to merit FPIC. To quote: “There are 13
households that will lose land as a re-
sult of the project. Of these house-
holds, only one is Limbu and it is ex-
pected to loss (sic) only 1.8% of its to-
tal land holdings.” That cultural re-
sources not belonging to a specific
household would be impacted did not
factor into this determination.

Brazil: The indigenous peoples missed by
state certifying bodies

Brazil established legal protections for (1)
indigenous peoples, (2) quilombolas (resi-
dents of afro-Brazilian settlements, first
established by escaped slaves), and (3)
‘traditional peoples’ who live land-based
livelihoods with cultural ties to ecosys-
tems services but who have not sought or
secured legal certification as indigenous.
Distinct government agencies oversee the
three different designations. In addition,
municipalities are expected to keep tabs
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on the presence of these protected popu-
lations. When Indigenous Peoples are
identified within a 10km buffer zone of an
operation, the ESIA must be supple-
mented with an Indigenous Component
Study that involves anthropological evalu-
ation of their forest and ecosystem ser-
vices, which is the basis for plans to miti-
gate or reverse impacts in the event that
an indigenous community permits the
project to move forward. Such anthropo-
logical evaluations are also required for
Quilombolas, but without the right to
withhold consent or the provision of a
buffer zone i

1140 communities have waited
over a decade to secure their
indigenous titles

However, self-identification of indigenous
and quilombola communities is compli-
cated, both by stigma that disincentivizes
self-identification, and by bureaucracy
that makes the process difficult, particu-
larly for rural populations.* As govern-
ments and communities overcome the
cultural history of white supremacy in Bra-
zil, a growing number of communities
seeks to reestablish or formalize the cul-
tural traditions of their peoples but face
bureaucratic hurdles and delays.*"

By the end of 2019, 2770 quilombola com-
munities had received recognition by the
designating agency, yet only 93 had re-
ceived title documents for their tradi-
tional lands. On average, communities
wait eight years from the self-identifica-
tion process (which itself requires govern-
ment certification) to titling (carried out
by a separate agency) — 1140 communi-
ties have waited over a decade for indige-
nous title.' State and regional authorities
have titled lands for more than 70 addi-
tional communities, Vi but these do not
appear in the federally maintained
guilombo database and thus can be over-
looked by IFC during desktop reviews of
project locations.

Some of the state-level land agencies are
reluctant to issue titles to certified indige-
nous and quilombola communities, be-
cause their budgets are often dictated in
large part to tax revenue from large cor-
porate entities operating on indigenous
lands. In Parana, one of the first recog-
nized quilombos (in 2005) finally received
title in 2019, but the titling agency only
handed over 225 of the 1200 hectares of
ancestral lands, because the agency could
not afford to re-expropriate the lands
from the current title holder. XV

IFC has invested in a pine operation in Pa-
rand, Klabin, which has been linked to
forced eviction and labor bondage of in-
digenous and quilombola communities for
over a century.*™* The Klabin mill is located
on former indigenous lands and extends
onto uncertified quilombola territories.
Quilombola efforts to title their lands
have faced delays for almost a generation.
In essence, IFC is financing an operation
whose continued existence is a barrier to
indigenous reclamation of ancestral land.'

2770 quilombola communities
have received recognition by
the designating agency; only 93
received title documents

IFC faces challenges differentiating the
ongoing impacts on traditional communi-
ties from the legacy impacts of its clients
in the Biosev sugar operations in Mato
Grasso del Sul. These operations overlap
with lands traditionally held by Guarani
and Kaiowa peoples. Biosev’s sugarcane
suppliers have been implicated in violent
attacks on indigenous peoples reclaiming
their ancestral lands in recent years." Bio-
sev has committed not to source sugar-
cane from indigenous territories, but
some indigenous lands remain under eval-
uation and without title, creating gray
area in policy implementation. The
quilombola communities ancestrally tied
to Biosev’s sugarcane sourcing areas are

never considered in IFC’s project docu-
mentation.

The IFC’s exclusion of quilombola and
traditional peoples from the scope of PS7
is a repeated feature of IFC PS7 reviews
in Brazil. In IFC’s transmission line project
with client Equatorial Energy, IFC notes
that Brazilian law does not permit trans-
mission lines on indigenous lands unless
indigenous peoples receive electricity,
suggesting that risks are generally miti-
gated legally. However, the powerline also
runs inland through Pard state, where the
ESIA identifies quilombolas and traditional
communities. IFC would need to require
heightened due diligence to meet its own
standards, both for the identified Quilom-
bola population in Oieras do Para and for
traditional communities. Such efforts are
not made because IFC relies solely on le-
gal frameworks in the country.

Colombia: Consulta Previa, the weakness
of the Interior Ministry to understand in-
digenous issues, and the divide between
‘consultation’ and ‘consent’

Colombia’s Consulta Previa (literally “prior
consultation”) law requires companies
merely to consult with communities, not
to obtain their consent. Public Law 134-18
lays out explicitly that, “The right of Prior
Consultation being a fundamental right
does not have the character of being ab-
solute. Therefore, it does not carry a veto
power” (translated by the author)." In
2011, when IFC announced that it would
replace its “prior consultation” language
with a “prior consent” requirement, the
intention was expressly to empower com-
munities with decision making authority.
To quote: “The legitimacy of FPIC as a pro-
cess requires agreement [if not full con-
sensus].” i

Consulta Previa in concept meets the IFC
interpretation of heightened consultation
but not of consent. However, it relies on
the judgement of the Ministry of Interior
to assure that consultation is sufficiently
informational to allow for informed deci-
sion-making."v
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Sometimes it appears to work to the ben-
efit of all parties. Two of IFC’s five invest-
ments in Colombia that applied PS7 pro-
duced documentation of consultation pro-
cesses that resulted in agreements. The
2013 Puerto Bahia project by Pacific Infra-
structure carried out follow-up on the
agreement in 2017 and found that prom-
ises had been kept and communities were
satisfied.

However, when the project overseer at
the permitting agency is overwhelmed, in-
competent, hostile to indigenous peoples
orill-equipped to evaluate the quality of
dialog, mistakes can be made. Colombia’s
Ministry of the Interior does not have the
staffing and capacity to consistently dif-
ferentiate legitimate and illegitimate pro-
cesses. For example, IFC’s investment in
the Elecnorte transmission line, which
would affect 170 indigenous communities
as well as 10 Afro-Colombian and tradi-

tional groups, was licensed to proceed un-
der a fraudulent FPIC process." The com-
pany claimed that through its consultation
process communities had freely con-
sented to the project. However, after the
date of IFC disclosure, the communities
jointly filed suit to reverse the Interior
Ministry’s acceptance of the consultation
process decision, claiming fraud. The
court ruled in the favor of the communi-
ties and ordered a new consultation pro-
cess.M

Where has IFC’s PS7 Succeeded in FPIC as understood by rightsholders?

Within the database of IFC’'s PS7-flagged
projects, five cases explicitly acknowl-
edged that all three FPIC triggers were
present. Four of these are described
above and did not demonstrate that FPIC
had been obtained. Specifically:

e At Africa Qil in Kenya, IFC documented
consultation and agreements that
Oxfam could not validate and the pro-
ject met with road blockades and vio-
lent protests within months of their
signing.

e In Malaysia the commitment by Bilt
was retroactive and thus impossible to
validate as “prior” or “consent”.

e In Nepal’s Kabeli, the IFC accepted a
government preference for individual
compensation.

e Likewise, in China’s Chenguang Bio the
client argued that land users should be
considered as members of a village ra-
ther than members of an indigenous
community.

The fifth case merits close attention: The
Upper Trishuli project in Nepal, a
largescale, run-of-river hydroelectric dam.
Like many other projects, Trishuli had le-
gal protections for indigenous groups,"i
involved the physical displacement of a
relatively small number (12) of indigenous

families, and occurred explicitly on gov-
ernment-owned forest lands. Although no
clear markers differentiated this project
from others where FPIC was bypassed,
nevertheless, the identified impacts on
“communally used forestland” were
found to require FPIC at Upper Trishuli.V

FPIC consultations ensued with the popu-
lations of 10 communities, through a
structured process that incorporated gen-
der balance, social and class divisions as
well as community fissures, into meeting
and engagement schedules. The consult-
ant documented a clearly articulated
strategy for understanding and meeting
the needs of the affected populations, as
well as a demonstrated commitment to
recognizing the legacies generating ongo-
ing vulnerability.™ The full process of in-
formation sharing, agreement-setting and
consent is laid out in the Indigenous Peo-
ples Plan incorporated into an ESIA Ad-
dendum.”* The consultant was foreign, but
he partnered with a reputable indigenous
peoples organization based in Nepal
(NEFIN, the Nepal Federation of Indige-
nous Nationalities, an umbrella organiza-
tion (NGO) with a recognized national
mandate for representing IP interests). IFC
documentation describes the “main par-
ties involved in the FPIC process” as the
indigenous peoples, the client, and local

government. The agreement represented
a blend of project mitigation measures
and benefits. The process prioritized
voices and lived experiences of indigenous
peoples in ways that would enable their
meaningful engagement and empower
them to know what they were being
asked to consent to.

The process itself met IFC’s interpretation
of FPIC, but IFC did not, itself, benchmark
it as such. Prior to the development of the
indigenous peoples plan, the IFC claimed:
“Consent will be based on compensation
of affected families (6 in total) and com-
munal benefits offered at the CFUG level
to offset any project-related impacts on
CFUG resource usage.” In fact, 12 families
were directly affected and required com-
pensation, but the much more profound
error lies in the stand-in of “compensa-
tion” for indigenous consent. On the con-
trary, much of the international effort
around FPIC has focused on the fact that
compensation to individual households
undermines indigenous culture by frag-
menting lands and fracturing social ties. If
IFC benchmarks consent based on indige-
nous peoples’ acceptance of compensa-
tion, Upper Trishuli need not have fol-
lowed any of the meaningful and power-
ful processes undertaken.
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Recommendations for FPIC and development finance going forward

Eight years of data shows that IFC needs to change how PS7 is applied and implemented. IFC has produced internal guidance to
increase the rigor of evaluation. However, its effectiveness is not evident in the current portfolio; the data suggests that PS7 is not
being applied more consistently or fulsomely over time. An increasing number of projects has flagged PS7 only to then determine it
was flagged in error. Based on IFC’s internal articulation of existing processes, we propose actions that could address the persistent
gaps. IFC responded to our recommendations (see full correspondence at nomogaia.org for detail), as included in parentheses.

What IFC says and does now

Investment projects are screened at the early (Concept) stage, to
identify which Performance Standards (PSs) are applicable.

In countries where determining whether a community should be
treated as indigenous is complicated, e.g. Vietnam, IFC may retain
an external IP expert(s) to help IFC make this determination.

Once project due diligence commences (i.e. fieldwork), assigned
specialist(s) verify which PSs are applicable based on a combina-
tion of documentation review and in-person visits/discussions.

Only projects with direct project impacts on Indigenous peoples
apply PS7. Pblicly disclosed environmental and social review docu-
ments only include a justification of the applicability of the PS.

Although IFC operates in 67 countries with indigenous peoples, it
estimates that the number of projects that directly impact indige-
nous communities is relatively low, as it has asserted in many

presentations to Equator Banks, CSOs, IP organizations and others.

Projects that might require FPIC are escalated for senior manage-
ment review at the Concept stage due to potential timing and rep-
utational concerns. If the issues are considered to be too difficult
to manage, IFC will not engage further.

A majority of projects that IFC finances that impacted indigenous
communities don’t trigger FPIC requirements because the specific
triggers for an FPIC determination (paragraphs 13-17) are absent.
Therefore only a portion of projects that trigger PS7 also have an
FPIC requirement.

Most of IFC’s projects requiring FPIC have to date been located in
Latin America, where government consent requirements for pro-
jects impacting indigenous peoples are often well-established. In

such cases, IFC typically reviews the Government-mandated con-

sent process for consistency with PS7 objectives, rather than sup-
porting a project-specific process.

A much smaller number of projects outside of Latin America have
triggered FPIC requirements. In these cases, IFC may need to work
with a client, local government and IP organizations to develop a
project-specific FPIC approach, i.e. in the absence of any formal
Government-managed approach/regulations.

What is needed

This process should involve an indigenous rights expert in order to
eliminate PS7 applicability in any country with known Indigenous
peoples. [IFC AGREES]

IFC should standardize this approach across all countries where In-
digenous peoples are present. Experts should be engaged through-
out the appraisal and implementation process, to assure ongoing
engagement. [IFC AGREES]

These specialists do not currently have indigenous or human rights
expertise, limiting their effectiveness in navigating indigenous
rights issues. IFC needs human rights & indigenous peoples exper-
tise in house. [IFC DOESN’T SAY WHETHER IT AGREES]

It is never articulated how clients concluded Indigenous peoples
were not present. These justifications should clearly articulate
what methods were used to identify indigenous peoples, who are
often reluctant to engage with outsiders. [IFC AGREES]

IFC has not demonstrated the reported low correlation between IP
lands and IFC investments. It should produce a map geolocating its
project footprints (not HQ) over known indigenous territories. [IFC
DISAGREES — SEE PART || OF NOMOGAIA’s PS7 REPORT]

This is a double-edged sword as it risks disincentivizing loan offic-
ers from applying PS7, even when it is necessary. PS7 projects
should not be escalated; IFC should hire competent staff to man-
age them directly at the specialist level. [IFC AGREES]

As the table on page 5 shows, the presence of FPIC criteria does
not currently result in FPIC. IFC should increase transparency in
how FPIC decisions are made and more actively oversee client im-
plementation of PS7. [IFC AGREES THAT TRASNPARENCY SHOULD
INCREASE BUT NOT THAT FPIC WAS ‘MISSED’]

In fact, 11 of 29 projects are in Latin America, but indeed the ma-
jority of FPIC projects are in countries with Prior Consultation laws
(20). IFC should closely scrutinize gaps between those laws (includ-
ing whether ‘consent’ is required and what groups are recognized
as indigenous) and PS7 to avoid noncompliances and complaints.
[IFC AGREES]

IFC has recently upgraded this process, bringing on more perma-
nent support for managing indigenous issues in Asia. Similar exper-
tise is needed in Africa and Latin America. [IFC PARTIALLY AGREES
BUT CONTINUES TO BELIEVE ‘EXTERNAL’ SUPPORT IS ADEQUATE]
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Conclusion

This report began with the question of how Free, Prior and Informed Consent is being implemented by IFC clients under the current
Performance Standards. Assembling all the IFC loans between 2012 and the present that had applied PS7, we examined the nature

of the FPIC processes pursued. A bleak picture emerged. Clients are at liberty to determine whether the project timing is either too
early for FPIC, or too late. Communal title might be deemed too prevalent in a country to merit special consideration for indigenous
peoples, or an indigenous group’s members’ acquisition of individual titles might eliminate their right to FPIC. Indigenous lands can
be considered too degraded to merit FPIC or, in other cases, their lands are considered to be sufficiently protected by that govern-

ment’s legal definitions to merit special indigenous protections. In some cases, indigenous peoples were described by clients as too
wealthy to merit indigenous protections.

None of these caveats are written into PS7. But even where IFC requires FPIC to be obtained, there are not consistent benchmarks
to evaluate how the consultation processes and agreements are implemented by clients, to say nothing of how they are received by
indigenous peoples.

The benchmarking issue is apparent at several levels. IFC’s publicly articulated due diligence does not clearly articulate oversight for
how clients identify indigenous peoples. Once indigenous peoples are confirmed present, IFC does not disclose how it retains confi-
dence that clients assess the impacts on those peoples to understand how cultures and lands may be impacted — internally, staff
report they are unaware of any processes for benchmarking impacts on culture. IFC’s oversight structure aims to assure that this
process is duly diligent, but it has a shortage of social specialists and a near-absence of indigenous specialists on staff. This work is
highly specialized and, at IFC, understaffed. Additionally, FPIC itself is marked by the existence of a written agreement, which is not
publicly available and which is the source of controversy at several existing projects.

What is at stake is not only the integrity of the IFC and the Performance Standards that have served as a basis for global finance
since 2006, but IFC sustainability goals themselves. Where Indigenous peoples are displaced, the forests, waterways, biodiversity,
cultural heritage, development and the very notion of community are at stake.™

IFC agrees with the majority of NomoGaia’s recommendations but has not proposed that it will implement them; bank staff feel that
the support of external expertise is sufficient to manage indigenous issues. This perception may be rooted in IFC’s belief that the 29
projects where PS7 was applied represent the full suite of projects where indigenous peoples were impacted. Part Il of NomoGaia’s
report on PS7 calls that assumption into question.
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https://www.ifc.org/wps/wcm/connect/eea7879d-6833-4fc8-8cfc-57bea2492910/Board-Paper-IFC_SustainabilityFramework-2012.pdf?MOD=AJPERES&CVID=jiVQFYY
https://disclosures.ifc.org/#/projectDetail/ESRS/39254
https://disclosures.ifc.org/#/projectDetail/ESRS/39254
https://www.elheraldo.co/la-guajira/para-obras-de-refuerzo-electrico-indigenas-piden-consulta-previa-654254
https://www.elheraldo.co/la-guajira/para-obras-de-refuerzo-electrico-indigenas-piden-consulta-previa-654254
https://www.semana.com/contenidos-editoriales/el-pais-si-fluye/articulo/como-va-el-proyecto-de-refuerzo-electrico-para-la-guajira/637002
https://www.semana.com/contenidos-editoriales/el-pais-si-fluye/articulo/como-va-el-proyecto-de-refuerzo-electrico-para-la-guajira/637002
https://www.semana.com/contenidos-editoriales/el-pais-si-fluye/articulo/como-va-el-proyecto-de-refuerzo-electrico-para-la-guajira/637002

Vi “EPIC is a Lender requirement and not required under Nepalese regulations.”
ESRS, Environmental and Social Mitigation Measures, PS7

Mit Guldin, Greg. FPIC as a Project Bonus: The UT-1 Experience. World Bank En-
ergy Week. March 7, 2019. Washington DC.

x Dalit householders were mixed in with Tamang households at the project. Ra-
ther than see this intermixing as signs undermining indigeneity, the Trishuli
process considered all householders to merit indigenous protections.

x"Formal Consent was granted by the community for both the Project and the
IPP by means of a puja carried out by lamas and bonpo (shamans) wherein
the Company received the signed Consent Statement" (addenda including
IPP https://disclosures.ifc.org/#/projectDetail/ESRS/35701). P. 37

YiChristoph Nolte, Arun Agrawal, Kirsten M. Silvius, Britaldo S. Soares-Filho. Pro-
tected area governance and deforestation. Proceedings of the National
Academy of Sciences Mar 2013, 110 (13) 4956-4961; DOI:
10.1073/pnas.1214786110
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